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�
0DUORZ DOVR SOHG JXLOW\ WR XVLQJ D ILUHDUP GXULQJ DQG LQ UHODWLRQ WR

D GUXJ WUDIILFNLQJ FULPH� IRUZKLFK KH UHFHLYHG WKHPDQGDWRU\ VL[W\�PRQWK

VHQWHQFH� )ROORZLQJ WKH 6XSUHPH &RXUW GHFLVLRQ LQ 8QLWHG 6WDWHV Y�
%DLOH\� ��� 8�6� ��� ������� WKH GLVWULFW FRXUW HQWHUHG DQ RUGHU YDFDWLQJ

WKH ILUHDUPFRQYLFWLRQ DQG UHGXFLQJ WKH GHIHQGDQW¶V VHQWHQFH DFFRUGLQJO\�

-&�./'  �����&&�))����!�"�����  ����������������'::'���
;'�"+��� ��*����� *����*��� 	��<
��	�� 8"��&�/'  ��
��&&�))���� !�"�����  �&$�� ��'+%�� ����='&+:��;�'3���,�"
='&+:�� �		
	����� �
��*� 	����	� �������>	�
-&�./'  �����&&�))����!�"�����  ���

�����������������

�������
�����������������

8
77��	��*')$"'+$�2,(3����*�!�&(�&$��%�#�)������" �?
� �(� 3,' $5� $�� #�&,!�+$,"'&3� #�"'@,�&�� '&� /'� �$'�&� �!� 6�
�	����AA����B�CB�C��&(����BDCB�CB7C

�
��&(�?�)�)�&$�&+�(��&

�,3,)$� �6�� �00��� $�� )�/�&$5��'3%$� #�&$%)� '&� �"')�&� $�� D�
!�  �?�(�D5�!�,"�5��")��!�),��"/')�(�"� ��)������" �?�D�3�&
%')� ),��"/')�(� "� ��)�� $�"#� �&� 2�&,�"5� 6��� �00�� �&(
),D)�E,�&$ 5� /'� �$�(� '$)� +�&('$'�&)�� � ��&)�E,�&$ 5�� $%�
(')$"'+$� +�,"$� "�/�:�(� %')� "� ��)�� �&� ��"+%� F��� 6���� �&(
�"(�"�(�%'#�$��)�"/��$?�&$5�#�&$%)�'&��"')�&�$��D��!�  �?�(
D5� �� &�?� !�,"�5��"� $�"#� �!� ),��"/')�(� "� ��)��� � ��" �?
����� )�$%��(')$"'+$�+�,"$G)�'#��)'$'�&��!�$%���(('$'�&� �!�,"�
5��"�),��"/')�(�"� ��)��$�"#���"3,'&3�$%�$�,&(�"�����	���
AF��FB�CBFC�$%��(,"�$'�&��!�$%����)$"�/�+�$'�&�'&+�"+�"�$'�&
� ,)�$%��&�?�$�"#��!�),��"/')�(�"� ��)��+�&&�$��.+��(�$%�
(,"�$'�&��!�$%���"'3'&� �$�"#��!�),��"/')�(�"� ��)����=%' ��?�
�3"��� $%�$� ),D)�+$'�&� B�CBFC� (��)� &�$� �,$%�"'H�� $%�� &�?
)�&$�&+��$���.+��(�$%���"'3'&� �$�"#��!�),��"/')�(�"� ��)���?�
+�&+ ,(��$%�$�$%��(')$"'+$�+�,"$�?�)��,$%�"'H�(�D5�'$)�3�&�"� 
)�&$�&+'&3��,$%�"'$5�,&(�"�����	����A�F��FB�C�$��'#��)���&
�(('$'�&� � $�"#� �!� ),��"/')�(� "� ��)�� �!$�"� ��)$"�/�+�$'�&
'&+�"+�"�$'�&����%,)��?���!!'"#���" �?G)�)�&$�&+��!�"�"��)�&)
('!!�"�&$�!"�#�$%�)��)$�$�(�D5�$%��(')$"'+$�+�,"$����



����������� ���������������������� F

�
$W WKH WLPH RI WKH UHYRFDWLRQ KHDULQJ� �� 8�6�&� � �����H� SURYLGHG

WKDW WKH GLVWULFW FRXUW LV DXWKRUL]HG WR�

��� WHUPLQDWH WKH WHUP RI VXSHUYLVHG UHOHDVH DQG GLVFKDUJH
WKH GHIHQGDQW UHOHDVHG DW DQ\ WLPH DIWHU WKH H[SLUDWLRQ RI RQH
\HDU RI VXSHUYLVHG UHOHDVH� � � �

��� H[WHQG D WHUP RI VXSHUYLVHG UHOHDVH LI OHVV WKDQ WKH
PD[LPXP DXWKRUL]HG WHUP ZDV SUHYLRXVO\ LPSRVHG� DQG PD\
PRGLI\� UHGXFH� RU HQODUJH WKH FRQGLWLRQV RI VXSHUYLVHG UHOHDVH�
DW DQ\ WLPH SULRU WR WKH H[SLUDWLRQ RU WHUPLQDWLRQ RI WKH WHUP RI
VXSHUYLVHG UHOHDVH� � � � >RU@

��� UHYRNH D WHUP RI VXSHUYLVHG UHOHDVH� DQG UHTXLUH WKH
GHIHQGDQW WR VHUYH LQ SULVRQ DOO RU SDUW RI WKH WHUP RI VXSHUYLVHG
UHOHDVH � � � ZLWKRXW FUHGLW IRU WLPH SUHYLRXVO\ VHUYHG RQ
SRVWUHOHDVH VXSHUYLVLRQ � � � �
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�
7KH GHIHQGDQW DOVR DUJXHG WKDW DSSO\LQJ � �����K�� ZKLFK ZHQW LQWR

HIIHFW DIWHU WKH GDWH RI WKH FRPPLVVLRQ RI WKH XQGHUO\LQJ RIIHQVH� YLRODWHG
WKH ([ 3RVW )DFWR &ODXVH RI WKH &RQVWLWXWLRQ� DUW� ,� � �� ,G� 7KH &RXUW
GHWHUPLQHG WKDW � �����K� GLG QRW DSSO\ DQG WKDW� WKHUHIRUH� WKH H[ SRVW
IDFWR TXHVWLRQ GLG QRW DULVH� ,G� DW ���� 7KH &RXUW UHDVRQHG WKDW ³>W@KH
FDVH WXUQV� LQVWHDG� VLPSO\ RQ ZKHWKHU � �����H���� SHUPLWWHG LPSRVLWLRQ
RI VXSHUYLVHG UHOHDVH IROORZLQJ D UHFRPPLWWPHQW�´ ,G� DW �������
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GLFWD DOPRVW DV ILUPO\ DV E\ WKH &RXUW¶V RXWULJKW KROGLQJV� � �´��

�
7KH JRYHUQPHQW DOVR DUJXHG WKDW WKH GLVWULFW FRXUW FRXOG KDYH

H[WHQGHG 0DUORZ¶V WHUP RI VXSHUYLVHG UHOHDVH SXUVXDQW WR � �����H����
EHIRUH UHYRNLQJ KLV VXSHUYLVHG UHOHDVH� 6HH -RKQVRQ� ��� 8�6� DW ����
:H QHHG QRW FRQVLGHU WKLV DUJXPHQW� KRZHYHU� EHFDXVH WKH GLVWULFW FRXUW
LQ WKLV FDVH GLG QRW� LQ IDFW� VHHN ILUVW WR H[WHQG 0DUORZ¶V RULJLQDO WHUP RI
VXSHUYLVHG UHOHDVH EHIRUH UHYRNLQJ LW�

�
6HH VXSUD QRWH ��
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��&3"�))�� � ���� �$� ��K���� O� &�0�� � �%�,3%� $%�� ��,"$� %� (
)��+'!'+�  5�$%�$�A�F��FB�CBFC��"�/'(�)��,$%�"'$5�!�"���(')$"'+$
+�,"$� $�� '#��)�� �� $�"#� �!� ),��"/')�(� "� ��)�� �!$�"
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�"3,'&3�$%�$��& 5�$%����"$'�&��!�$%���"'3'&� �),��"/')�(�"� ��)�
$%�$� L),"/'/�)� $%�� �"�+�('&3� �"(�"� �!� "�/�+�$'�&M� #�5� D�
'#��)�(�� � ��� + �'#)� $%�$� ?%�&� $%�� "�/�:�(� ��"'�(� �!
),��"/')�(�"� ��)��')�)�"/�(�'&��"')�&���& 5�L$%��D� �&+���!�'$
������"�#�'&I)J��!!�+$'/���)���$�"#��!�),��"/')�(�"� ��)��?%�&
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$%�$� '&� '#��)'&3� �� )�&$�&+�� $%�$� �&(,"�)�  �&3�"� $%�&� $%�
�"'3'&� � $�"#� �!� ),��"/')�(� "� ��)��� �� (')$"'+$� +�,"$� ')
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$SSHOODWH FRXUWV KDYH QRWHG WKDW WKH\ DUH REOLJDWHG WR IROORZ

6XSUHPH &RXUW GLFWD� SDUWLFXODUO\ ZKHQ WKHUH LV QR VXEVWDQWLDO UHDVRQ IRU
GLVUHJDUGLQJ LW� VXFK DV DJH RU VXEVHTXHQW VWDWHPHQWV XQGHUPLQLQJ LWV
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����� �³WKLV FRXUW FRQVLGHUV LWVHOI ERXQG E\ 6XSUHPH &RXUW GLFWD DOPRVW
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�³IHGHUDO DSSHOODWH FRXUWV DUH ERXQG E\ WKH 6XSUHPH &RXUW¶V FRQVLGHUHG
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6HFWLRQ �����K� SURYLGHV�

:KHQ D WHUP RI VXSHUYLVHG UHOHDVH LV UHYRNHG DQG WKH GHIHQGDQW
LV UHTXLUHG WR VHUYH D WHUP RI LPSULVRQPHQW WKDW LV OHVV WKDQ WKH
PD[LPXP WHUP RI LPSULVRQPHQW DXWKRUL]HG XQGHU VXEVHFWLRQ
�H����� WKH FRXUW PD\ LQFOXGH D UHTXLUHPHQW WKDW WKH GHIHQGDQW EH
SODFHG RQ D WHUP RI VXSHUYLVHG UHOHDVH DIWHU LPSULVRQPHQW� 7KH
OHQJWK RI VXFK D WHUP RI VXSHUYLVHG UHOHDVH VKDOO QRW H[FHHG WKH
WHUP RI VXSHUYLVHG UHOHDVH DXWKRUL]HG E\ VWDWXWH IRU WKH RIIHQVH
WKDW UHVXOWHG LQ WKH RULJLQDO WHUP RI VXSHUYLVHG UHOHDVH� OHVV DQ\
WHUP RI LPSULVRQPHQW WKDW ZDV LPSRVHG XSRQ UHYRFDWLRQ RI
VXSHUYLVHG UHOHDVH�
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7KH PDMRULW\ FLWHG 2¶1HLO LQ LWV GLVFXVVLRQ UHJDUGLQJ WKH GHILQLWLRQ

RI ³UHYRNH�´ EXW LW GLG QRW UHO\ GLUHFWO\ RQ WKDW FDVH LQ UHDFKLQJ LWV XOWLPDWH

FRQFOXVLRQ� -RKQVRQ� ��� 8�6� DW ����
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LQ LPSRVLQJ D VHQWHQFH WR D WHUP RI LPSULVRQPHQW IRU D IHORQ\ RU D

PLVGHPHDQRU� PD\ LQFOXGH DV D SDUW RI WKH VHQWHQFH D UHTXLUHPHQW WKDW WKH

GHIHQGDQW EH SODFHG RQ D WHUP RI VXSHUYLVHG UHOHDVH DIWHU LPSULVRQPHQW�´
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